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APPELLANTS' REPLY BRIEF.

Plaintiff,* in his brief, dwells almost exclusively

upon the subject of the invalidity of the defendants'

location in an effort to avoid a consideration of his

own. Instead of meeting the legal questions presented

by defendants' Specified Assignments of Error relat-

ing to the invalidity of plaintiff's location and the

Instructions of the Court to the Jury, as presented in

our opening brief, plaintiff has devoted almost his

entire efforts in considering the weakness of defend-

ants' titles and not the strength of his own. Plaintiff

is endeavoring to make "technical flaws" in defend-

ants' locations the basis of his right—irrespective of

*The parties to this appeal shall be referred to as they were designated
plaintiff and defendants in the lower Court.



the question as to whether plaintiff's location is valid

or invalid.

We are not going to be "side-tracked" from the

real questions presented by this appeal into a consid-

eration of matters, set forth in plaintiff's brief, which

do not in any way relate to the matters set forth in

our Specified Assignments of Error and which are

not presented in our opening brief.

PLAINTIFF MUST ESTABLISH LEGAL TITLE.

As stated in our opening brief (p. 7) the first

question to be determined is: Has the plaintiff suffi-

cient title to support an action under Chapter XCIX,
C.L.A. 1933, p. 753? Sections 3761 and 3763 of said

chapter provides

:

"Sec. 3761. Who may brini^' such action and
against whom. Any person who has a legal estate

in real propei'ty, and a present right to the pos-

session thereof may recover such possession, with

damages for withholding the same, by an action.

Such action shall be commenced against the person

in the actual possession of the property at the

time, or, if the property be not in the actual pos-

session of any one, then against the person acting

as the owner thereof."

"Sec. 3763. What to be i)leaded in complaint.

The plaintiff in his complaint shall set forth the

nature of his estate in the property, whether it be

in fee, for life, or for a term of years, and for

whose life or the duration of such term, and that

he is entitled to the possession thereof, and that

the defendant wrongfully withholds the same



from him to his damage in such smn as may be

therein claimed * * *"

The plaintiff in order to meet the requirements of

these sections alleged in paragraph II of his Amended

Complaint, in part, as follows

:

"That plaintiff* is now, and for more than four

years last past has been, the owner in fee as to

all persons, save and except the United States of

America, and entitled to the sole and exclusive

possession of that certain placer mining claim

known and described as follows, to-wit : The Good
Hope Placer Mining Claim, etc." (R. 2.)

These allegations were a vital and essential part of

l)laintiff''s cause of action and plaintiff w^as required

upon the trial to establish them by a preponderance

of the evidence.

Upon the trial plaintiff attempted to establish title

by proving a valid placer mining location made pursu-

ant to the general mining laws of the United States

and the supplemental laws enacted by the Alaska

Legislature.

We have pointed out in our opening brief (pp. 14-

32) that one of the essentials of a valid placer location

is the requirement that the locator shall file with the

Recorder of the Precinct, in which the claim is situ-

ated, a Certificate of Location, which must comply

with the requirements of the Federal and Territorial

Statutes as to what the Certificates of Location shall

contain, and cited the decisions of this Court to the

cff'ect that failure of a locator to record a Certificate

of Location substantially complying with the terms of

the statute rendered the locations void.



The first contention presented by us in our opening

brief, page 1, was:

"1. That plaintitf failed to record a certificate

of location describing the claim with reference to

some natural object, permanent monument, or

well known mining claim 'as will identify the

claim'."

The stateinent made by us in our opening brief that

a decision of this Court favoi-able to defendants on

this contention would obviate the necessity of this

(^ourt considering our other contentions, we reiterate

here. (Opening Brief, pp. 8, 9.)

PLAINTIFF CONCEDES THAT DEFENDANTS' CONTENTION
THAT PLAINTIFF'S RECORDED CERTIFICATE "FAILS TO
REFER TO A NATURAL OBJECT OR PERMANENT MONU-
MENT" IS BASED "UPON SOUND LEGAL AUTHORITY".

Plaintiff in his brief, page 37, concedes that the con-

tention of defendants that i^laintiff 's notice of location

and recorded certificate ^' fails to refer to a natural

object or permanent monument^' is '^ based upon sound

legal authority". But plaintiff seeks to avoid the

"sound legal authority" and the plain provisions of

the statute by claiming that the undisjnited evidence

shows conclusively that Otter Valley contained no

permanent monuments or natural objects or well

known mining claim, in October 27, 1930, in the imme-

diate vicinity of Sakow's Good Hope Location. And
in support of this contention quotes the testimony of

plaintiff's witness Gotten, and Donnelley. (Plaintiff's

Brief, pp. 37, 38.) But this very testimony proves
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that the Government bridge near and in the town of

Flat was a permanent monmnent by which plaintiff

could identify his claim.

Plaintiff says (Brief, p. 38) : ''Within the Otter

Precinct, Otter Creek and Flat Creek are as con-

spicuous and as well known as Washington's Monu-

ment in the City of Washington, D. C." The conjunc-

tion of Flat Creek with Otter Creek w^ould constitute

a natural object to which plaintiff could have tied his

location. The Court will recall that in Vogel v. War-

sing—from which we quote on page 21 of our opening

brief—the claim was described as lying ''about one

mile from Anvil Mountain in a southeasterly direc-

tion" and this Court held that in the absence of evi-

dence to the contrary that it must assume that it was

a recognized landmark. The fact that the tow^n of

Flat, the Govermnent bridge, and the conjimction of

Flat with Otter Creek, were all situated about a mile

and a half from plaintiff's location (R. 23) would not

for that reason prevent plaintiff* from referring to

them as natural objects or i^ermanent monuments.

Plaintiff also testified "My northerly line was at

the foot of the hill". (R. 33.) "There was a wagon

road coming down to the claim where I staked the

(rood Hope Claim, coming from the old summer road,

hill road down to the valley." (R. 33.) Plaintiff could

have described his claim with reference to the hill and

the roads. Furthermore, there was the north line of

the K.P.M. Association, which was established by the

uncontradicted testimony to be a "well known mining

claim". (Defendants' Opening Brief, p. 38.)



PLAINTIFF APPEALS TO THE COURT TO APPLY THE LAW
THAT CERTIFICATES OF LOCATION MUST DESCRIBE THE
CLAIM WITH REFERENCE TO SOME NATURAL OBJECT,
PERMANENT MONUMENT, OR WELL KNOWN MINING
CLAIM, AS WILL IDENTIFY THE CLAIM, AS AGAINST
SHEPPARD'S LOCATION BUT NOT TO APPLY THE SAME
LAW AGAINST HIS LOCATION.

A.i^ain on page 38 of defendants' brief, it is said, ''In

the abstract, appellants' contention is correct but it

would be wholly incorrect and a gross injustice if

rigidly applied here".

Plaintiff cites no authority in support of this state-

ment.

We pointed out in our opening brief, pages 28 and

29, that the Statutes requiring Certificates of Location'

to be recorded, and what they shall contain, are man-

datory., and cited the decisions of this Court in support

thereof. It is an essential act of location. Without it

a locator cannot acquire a legal title. The Alaska Stat-

ute has declared that any placer mining claim located

or attempted to be located in violation of the provi-

sions of the Act, shall be null and void. One of the

provisions of the Act is that the Certificate of Location

shall "set forth the description with reference to some

natural object, permanent monument, or well known

mining claim together with a descrij)tion of the bound-

aries thereof, so far as applied to the numbering of

stakes or monuments." (Opening Brief, p. 15.)

The lower Court and this Court are without au-

thority to dispense with this requirement in this or

any other case. We can see no merit, whatsoever, in

the contention of plaintiff that the provisions of the

Act requiring a Cei-tificate of Location to be recorded,



should not be applied here, as to him. On page 7, of

his brief, plaintiff says: ''On the trial we contended

successfully and now contend that Sheppard made no

valid locations of the Blue Bird and North Star

because; * * *

"2. That neither of said locations were tied to

a well hnoivn mining claim;''

Plaintiff would have this Court apply the rule most

rigidly against his adversaries in order to defeat their

locations but insists that: ''Tt would he wholly incor-

rect and a gross injustice if rigidly ap)plied here''

meaning thereby against him. Why would it be wholly

incorrect and a gross injustice to apply it against the

plaintiff ? It is established by the record that plaintiff

is a ''rank jumper" and that he is endeavoring to

thrust defendants out of the possession of their claims

because of alleged technical defects in theii* locations.

And he is asking the Courts to aid and abet him in this

nefarious enterprise by refusing to apply to his loca-

tion the same law which he invokes the Court to apply

against defendants' locations in order to defeat their

titles.

Plaintiff's contention on page 39 of his brief, that

his notice fully meets the decision of this Court in

Cloninger v. Finlaison, 230 Fed. 98, need not be con-

sidered seriously. That case holds directly against

plaintiff* 's contention. It holds that: "A creek or

river without other description, will not answer for

the natural object required by statute so as to give the

claim definite location." And, as pointed out in our

opening brief, page 24, the words "right limit" and
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the word ''creek" used in the body of the notice do

not make the notice any more definite but merely

create confusion. Otter Creek is at least eight or nine

miles long. (R. 51.) Applying the test as stated by

this Coui-t in Smith v. Cascaden, 148 Fed. 792, 794

(Defendants' Opening Brief, p. 19.) Could a person

—in view of the customary mode of describing mining

claims in the Otter Precinct of Alaska—w^ith the in-

formation given by plaintiff 's recorded Certificate of

Location find plaintiif 's location on the ground with

i-easonable certainty by going to the objects referred

to in the notice? We submit it would be an impos-

sibility. Where would the person search? Must he

search for stakes on the right limit of Otter Creek

from its mouth to its source? To hold plaintiff's

certificate sufficient would require such an investiga-

tion. It would require the impossible.

PLAINTirr'S SO-CALLED STAKES NOT PERMANENT
MONUMENTS.

In our opening brief (p. 25) we did not say that

substantial stakes driven in the gromid may not be

permanent monuments under all circumstances, what

we did say was that the "stakes or posts referred to

in the (i^laintiff's) location notice are improperly de-

scribed as such". That "stakes" restinu' upon the top

of frozen ground and "braced with small sticks" to

keep them standing did not meet the T'equirements of

the Alaska Statute which requires "substantial stakes

or posts to be placed at each comer or angle of the



claim"; and that in no sense of the words could the

stakes described by plaintiff in his testimony be con-

sidered ''permanent monuments".

We submit that plaintiff's brief concedes the in-

validity of plaintiff's location and that the judgment

of the lower Court should be reversed with directions

that judgment be entered for defendant.

Dated, Fairbanks, Alaska,

April 29, 1938.

Respectfully submitted,

Chakles E. Taylor,

Julian A. Hurley,

John L. McGinn,

Attorneys for Appellants.




